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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Wet Seal, Inc. has appealed fromthe final refusal of the
trademark exam ning attorney to register the mark SEAL for the
fol | owi ng goods, as anended:?

Cosnetics, mascara, eye liners, eye brow pencils, eye
shadow, artificial eyelashes, face powder, dusting powder,
powder conpacts containing nake-up, rouge, liquid rouge,
foundati on, concealer, lipstick, lip liner, lip gloss and
makeup renover; nail polish, nail polish renmover, cuticle
softener and cuticle cream col ognes, perfunes and toil et

! Application Serial No. 76338469, filed Novenmber 14, 2001, asserting a
bona fide intention to use the mark in conmerce.
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wat ers; toothpaste, nouthwash and tooth gel; sun screen, sun
bl ock and suntanni ng preparations; antiperspirants,
deodorants; aftershave |otions, shaving |otions and cream
shaving foam after-shave balm astringents, skin toner and
skin tonic; body, hand and face |otions and creans; skin

cl eansers, soaps, bubble bath, toilet soap, bath and shower
gels, bath oils, bath salts, bath crystals, body powders and
talc, body spray and essential oils for personal use.

G ass 3.

Handbags, purses, backpacks, briefcases, cosnetic bags and

toiletry cases sold enpty, vanity cases sold enpty, wallets

and change purses. C ass 18.

Cosneti c accessories, nanely, cosnetic brushes, facial

sponges for applying nake-up and applicators for applying

make-up; hair brushes. Cass 21.

The trademark exam ning attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant's mark, when applied to applicant's goods, so resenbles

the follow ng seven registered marks, all owned by different

entities, as to be likely to cause confusion.?

HYDRO SEAL

For Non-nedi cated noi sturizing conponent as
used in ingredient conplex in fragrance and
toiletry products, nanely - foam bath, shower
gel, body lotion, fragrance spray, hand cream
moi sturi zing gel, exfoliating body scrub.?

C ass 3.

2 An initial refusal to register under Section 2(e)(1) of the Tradenark
Act was subsequently withdrawn.

3 Regi strati on No. 2528395; issued January 8, 2002; owned by Avon
Products, Inc.
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HEAT SEAL
For hair care products, nanely conditioners,
gels, and sprays.® dass 3.
S| LKEN SEAL
For hair care preparations; nanely, shanpoos,
conditioners, styling gels, hair sprays and
hair glossers.® dass 3.

SEAL ' N PROTECT

For Hair conditioner.® Cass 3.

SEALSKI N
For preparation for filling the skin pores

with an innocuous material to keep out certain
irritants.’ dass 3.

SEAL PAK

For fanny packs, hip packs, and wai st packs.?®
Cl ass 18.

* Registration No. 2424116; issued January 3, 2001; owned by John Pau
M tchell Systens.

5 Regi stration No. 1680023; issued March 24, 1992; renewed; owned by
Avl on I ndustries, Inc. The word "SILKEN' is disclained.

® Registration No. 1216213; issued Novenmber 9, 1982 on the Suppl ement al
Regi ster; renewed; owned by Dowbrands, Inc.

" Registration No. 782185; issued Decenber 22, 1964; renewed; owned by
Kravitz, Rubin and Kravitz, Annabelle S. dba Cadet Laboratories
Par t ner shi p.

8 Regi stration No. 1749402; issued January 26, 1993; renewed; owned by
Cascade Designs, Inc. The term"PAK" is disclained.
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SEALCO

For mail order services in the field of
| uggage.® C ass 42.

When the refusal was nade final, applicant appealed. Briefs
have been filed. An oral hearing was not requested.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inInre E. 1. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular
attention to the factors nost relevant to the case at hand,
including the simlarity of the marks and the rel atedness of the
goods or services. Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976). In particular,
the Court stated that "[t]he fundanmental inquiry mandated by
Section 2(d) goes to the cunulative effect of differences in the
essential characteristics of the goods [or services] and the
differences in the marks."

Wien the relevant factors in this case are considered, we

find there is no |ikelihood of confusion.

o Regi strati on No. 1884104; issued March 14, 1995; Section 8 affidavit
accepted; owned by Skyway Luggage Conpany dba Seal co Corporation
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THE MARKS

The Exam ning Attorney contends that applicant's mark is
simlar to each registered mark in sound, appearance, connotation
and overall conmercial inpression. Specifically, the exam ning
attorney argues that "[t]he registrants' marks all contain the
applicant's exact mark in its entirety"; that "[t]he only
differences are the registrants' additional matter consisting of
the terns 'CO ' 'HEAT,' 'PAK,' 'SILKEN,' 'N PROTECT," 'SKIN and
"HYDRO "; and that "[t]he disclainmed terns ' PAK' and ' SILKEN and
the other arguably descriptive or generic ternms such as 'HEAT,'
"SKIN and 'CO [are] considered of |esser trademark significance
than "SEAL.'" (Brief, p. 4.)

We disagree with the examning attorney's analysis of these
marks and instead find that when considered in their entireties,
each of the cited marks is dissimlar to applicant's mark in
sound, appearance, neani ng and comrerci al inpression.

It is true that applicant's mark "SEAL" is fully enconpassed
by each of the registered marks, HYDRO SEAL, HEAT SEAL, SILKEN
SEAL, SEAL 'N PROTECT, SEALSKIN, SEALCO and SEAL PAK (stylized).
However, that is where the simlarities end. There are obvious
differences in sound. Applicant's mark consists of a one-
syl l able word while each of the registered marks is at |east two

syl l ables. There are also differences in appearance.
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Applicant's mark is the single word SEAL while the registered
marks all consist of the word SEAL either preceded or followed by
anot her term

Further, the additional termin each cited mark, whether
suggestive (as in "HYDRO'" and "HEAT"), or even descriptive ("SEAL
"N PROTECT," "CO," "SKIN') or disclained ("SILKEN' and "PAK"),
inparts a neaning to "SEAL" that is different fromthe neaning
conveyed by SEAL alone. It is well settled that "[n]o part of
the mark can be ignored in conparing the nmarks as a whole."
Specialty Brands, Inc. v. Coffee Bean Distributors, Inc., 748
F.2d 669, 223 USPQ 1281, 1282 (Fed. G r. 1984).

The marks for goods in Cass 3, HYDRO SEAL, HEAT SEAL and
SI LKEN SEAL, SEAL 'N PROTECT, and SEALSKI N, each suggests one or
nore specific functions of the skin or hair care products the
mark identifies: HYDRO SEAL suggests that registrant's
noi sturi zi ng conponent of hand cream seals noisture into the
skin; HEAT SEAL for hair conditioner suggests that a heating
process is used to seal protection into the hair; SILKEN SEAL
suggests shanpoo and hair conditioner that inparts a | asting
silky feel or texture to the hair; SEAL 'N PROTECT describes hair
conditioner that seals out and protects against harnful elenents;
and SEALSKIN for a skin pore-filling material suggests both
protection fromskin irritants and the resulting snooth texture

of the skin.



Serial No. 76338469

Unli ke the specific functions of the respective skin and
hai r products suggested by the conbined terns in these nmarks, the
single word SEAL in applicant's mark suggests only sonme vague,
nonspeci fic function of applicant's various cosnetic products and
accessories. As a further distinction, the word SEAL may even
project a whinsical imge that is entirely unrelated to any
function of the identified goods.

The connotation of applicant's mark also differs fromthe
connotation of the cited nmarks for the respective goods in C ass
18 and services in Cass 42. Applicant's mark SEAL suggests the
texture or conposition of its handbags and purses. The nmark SEAL
PAK, however, suggests a function of registrant's fanny packs and
wai st packs, in particular, the tight closure of the packs and
security of the itens contained therein. The mark SEALCO f or
mai | order services in the field of |uggage suggests a conpany

name rather than any intrinsic characteristic of the service.

THE GOODS AND SERVI CES
Not only are the marks dissimlar, but there is insufficient
evi dence in each case to establish that the respective goods and

services are closely rel ated.'°

0 The examining attorney's only evidence consists of dictionary
definitions of certain identified goods. W take judicial notice of
these definitions, all of which were submtted for the first tine with
the exam ning attorney's appeal brief.
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CLASSES 3 AND 21
Regi stration Nos. 2424116, 1680023, and 1216213

As to these registrations, the exam ning attorney argues
that applicant's goods, broadly identified as "cosnetics,"
enconpass the hair care products identified in Registration Nos.
2424116 (HEAT SEAL for hair care products, nanely conditioners,
gels, and sprays), 1680023 (SILKEN SEAL for hair care
preparations, nanely shanpoos, conditioners, styling gels, hair
sprays and hair glossers), and 1216213 (SEAL ' N PROTECT for hair
conditioners); and that applicant's cosnetic sponges and
applicators are conpanion itens to the registrants' "cosnetic"
pr oducts.

The dictionary listing submtted by the exam ning attorney
defines "cosnetics" as "a preparation (except soap) to be applied
to the human body for beautifying, preserving, or altering the
appearance of a person (as for theatricals) or for cleansing,
coloring, conditioning, or protecting the skin, hair, eyes, or
teeth.”

We are not convinced that this single, expansive definition

of "cosnetics,"” covering virtually every concei vabl e preparation
that could be applied to any part of the body, accurately
reflects the typical consuner's perception of this term There
is no evidence that the specific products identified in these

registrations, that is, hair care preparations such as shanpoos
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and hair conditioners, would be perceived by the typical

"1l or that such

purchasers of those goods as "cosnetics,
purchasers woul d believe that shanpoos and hair conditioners are
produced by the sanme conpani es that produce cosnetics or cosnetic
accessories. *?

Mor eover, the specific exclusion of soap products fromthis
definition, and thus the effective exclusion of shanpoo, results
inatruly artificial distinction between which products are, and

whi ch products are not, "cosnetics,” and | eaves us with further
doubt that this definition accurately reflects the realities of
t he mar ket pl ace.

Thus, we cannot find, at |east based on this record, that
hair care preparations and cosnetics are legally identical

products. Nor is the evidence sufficient to show that hair care

preparations are so closely related to cosnetics that purchasers

1 |n fact, it is nmore likely that such products would be referred to

as "toiletry" itens.
2 ppplicant originally included shanpoo and hair conditioner inits
identification of goods and subsequently del eted those goods in
response to the exanining attorney's refusal to register. The
exam ni ng attorney argues that applicant's inclusion of these goods in
its original application is evidence that these itens woul d be

consi dered a natural expansion of applicant's cosnetic products. W
fail to see how goods that have been deleted froman intent-to-use
application woul d be consi dered evi dence of an expansion, natural or
ot herwi se.
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woul d naturally expect these products to emanate fromthe sane
source. 3

Regi stration No. 782185

The exam ning attorney contends that the astringent product
of fered under applicant's mark SEAL "is seen to include”
registrant's "preparation for filling skin pores with an
i nnocuous material to keep out certain irritants” which is
of fered under the mark SEALSKIN (brief, p. 8). The dictionary
entry submtted by the exam ning attorney defines "astringent" as
"having the property of drawi ng together the soft organic tissue:
contracting, constricting."

The rel ati onship between these two products is unclear.

Al t hough both products are used on the skin, the exam ning
attorney has not explained, and it is sinply unclear fromthe
definition alone, how a product that perforns by contracting and
constricting soft organic tissue would, as the exam ning attorney
clainms, "include" a material that fills skin pores. By its very

nature, at |east based on this definition, an astringent woul d

13 The exam ning attorney points to the case of Cosnetically Yours, Inc.
v. Cairol Incorporated, 165 USPQ 515 (CCPA 1970) in support of his
position that hair care preparations and cosnetics are closely rel ated
products. |In that case, the Court specifically noted that the record
bef ore the Board showed that a nunber of |eading cosnetic conpanies

mar ket both hair preparations and facial cosnetics. There is no such
evidence in this case. W are required to deci de each case based on
its own facts and record, not the facts and record in a different case.

10
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appear to be a distinctly different product with a distinctly

different function and effect.

Regi stration No. 2528395

As to this registration, the exam ning attorney maintains
that applicant's shower gels, body |otions and hand creans
of fered under the mark SEAL are related to registrant's
noi sturi zi ng conponent as used in an ingredient conplex in those
sane products offered under the mark HYDRO SEAL.

VWhile there may be an inherent relationship between these
products, we have no evidence that the products woul d be
encountered in the sanme channels of trade by the sanme purchasers.
It is not unreasonable to assune that the noisturizing conponent
of an ingredient conplex of, for exanple, hand cream woul d be
mar keted to manufacturers of the hand cream while the hand cream
cont ai ning the conponent would be sold to ultimte consuners.
There is nothing in the record to indicate that the purchasers of
shower gel, body lotion and hand creamw th a noisturizing
conponent of an ingredient conplex would ever be exposed to or be
aware of a separate mark for a conponent of those products, or
that the mark for a conponent would even be used in the retai

mar ket or appear on the end product at all.

11
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CLASS 18
Regi stration No. 1749402

The exam ning attorney argues, w thout evidence, that the
handbags, purses, backpacks, briefcases, cosnetic bags and
toiletry cases, vanity cases, wallets and change purses offered
under applicant's SEAL mark are related to the goods in
Regi stration No. 1749402 (SEAL PAK stylized) for fanny packs, hip
packs, and wai st packs.

Fanny packs and wai st packs on the one hand and handbags and
purses on the other are broadly rel ated goods. However, there is
sinply no evidence that these goods are so closely related that,
notw t hstandi ng the differences in the nmarks used thereon and, in
particular, the different suggestive neanings of the marks in
relation to the respective goods, purchasers would m stakenly
believe that these goods emanate from or are associated wth,

t he same source.
CLASS 42
Regi stration No. 1884104

The exam ning attorney contends that registrant's mail order
services in the field of luggage offered under the mark SEALCO
woul d enconpass the specific travel bags, including handbags and
purses, identified in the application for SEAL. The dictionary
entries submtted by the exam ning attorney define "handbag" as a

"traveling bag"; and define "luggage" as "suitcases, travelling

12
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[sic] bags, and other articles containing a traveler's
bel ongi ngs. "

Applicant's goods and registrant's services are obviously
different in kind. On the other hand, it is true that goods, on
the one hand, and services that deal wth those goods, on the
other, may be found to be related. However, the exam ning
attorney has not shown that to be the case with respect to the
particul ar goods and services at issue here. Registrant's
services deal with luggage. A handbag is not |uggage, it does
not serve the same function as luggage, and it is not an
effective substitute for |uggage.

Moreover, it is not relevant that |uggage and handbags can
both be described as "traveling bags.” Registrant's nail order
services are not for traveling bags, but specifically for
| uggage. There is no evidence that mail order services or other
retail outlets for luggage also typically include the sale of
handbags. See, e.g., 4 McCarthy on Trademarks and Unfair
Conmpetition 8§ 24:25 (4th ed. 2004) (stating that "[w] here the
services consist of retail sales services, |ikelihood of
confusion is found when another mark is used on goods which are
commonly sold through such a retail outlet").

Concl usi on
Consi dering in each case the cunul ative effects of the

differences in the narks and the differences in the essenti al

13
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characteristics of the goods and services, and, at |least with
respect to Registration No. 2528395, the differences in the
channel s of trade and cl asses of purchasers for applicant's and
registrant's goods, we find that there is no |likelihood of
confusion as to any of the cited registrations.

Decision: The refusal to register is reversed.

14



